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1 Q  Allrght. Ang In this particular ¢ase - according to the

2 minutes at least —~ Professar White spoke, Professor Green
3 spoke, and a Professor Relmann spoke after belng offered
4 the opportunity; do you recall that?

5 A No,

6 MR. SERYAK: Let me just object to the question to the
7 extent you're referring ta the minutes, And I'm -

8

Page B

A That's right.
Do you recall why you spoke early on, as opposed to sitting
back and istening to what others might have had to say?
A HNo.
According 1o these notes, the first comment that's recorded
here is that you were not moved at all by what the
reviewers had to say. Do you remember making 2 statement

A e o oa e
[=)

-l o

2z and make a presentation early on?

MR. GREEN: What's the cbjection? B of that nature?
9 MR, SERYAK: - ['m iooking at what you're iooking at 9 A No,
10 and those are not the miutes. My understanding Is those 10 Q Do yoxs remember as you sit here today whether you were
11 are the typed -~ those are typewritten hites - well, I'd 11 moved in any way by what the reviewers had to say?
12 have to lock. 12 A It depends on what you mean by “moved by."” If you mean did
13 MR, GREEN: Taken by -- 13 F think hard about thay were saying, yes, of course, I
14 MR, SERYAK: It was on 3 count, 4 would have done that, If It means did ] change my mind at
15 MR. GREEN: Right, . 15 the end of the day, no.
16 MR, SERYAK: There's another document that reflects 16 Q  Well, since they're not my words but are ascribed to you,
i the miautes of that meeting. ' 17 it's hard for me to Interpret them for you, Had you used
18 MR. GREEN: There is? 18 that expression, what would it have meant to you?
16 MR, SERYAK: lt's been produced. It’s part of the % A 1would have meant at the and of tha day 1 have the same
20 flle, 20 bottom line that I had,
21 MR, GREEN: Not produced to me, 1 have been produced | 27 YOU review 7
22 a handwritten copy of minutes; 1 have been praduced thls Meaning did X read them?
23 {indicating) copy; and then a third copy which Is this with
24 the parenthetical note "feshed out.” So If you have 24 A Yes.
2% another document, 1 would love to have it. ' 25 Q@ ‘Anddid you for an opinion abauk their scholarship?
Page 7 Page 9
1 MR, SERYAK: Well, It was produced with the tenure A Yes,
2 file. 2 G  And what was your opinion?
3 MR, GREEN: it has never been produced In this 3 _A_ Myopinlon wag that they were weak,
q discovery.. Are you telling me that there-is such a i Q  Weak how?
§ document? 5 A Weak In conceptualization; weak In execution; poorly __ ~
3 MR. SERYAK: I mean, [l check. My understanding 6 written; poory argued., My sense of the written work was
7 there Is a typed-up verston of the minltes, It's a T that the author knew a fot of stuff and knew a lot of stuff
8 summary; It's a summary, It's not as detailed as the B that was important and Interesting, but was doing a very
g notes. 9 poor job conveylng what ha thought to his reader.
10 MR. GREEN: Okay, because this (Indicating) Is what 10 @ And was that because you were having difficulty
11 was produced In response to the corporate notice, 11 understanding the Import of the articles?
12 MR. SERYAK: Well, you were asked to bring any 12 A Well, It's not my field, and so one always wonders, Amang
13 documents that were connected to the case. 13 many other uasonsMMLla_tﬁMla
14 MR. GREEN: Any minutes of that meeting. Yeah, All i who do this stuff, Iusually think that I can tell the
15 right, Back to this, 15 difference between a clear argument and a blurry or opaque
16 According to the notes that were provided, after the 16 or confusing argument, even if it's not stuff I, myself,
17 Introduction, Professor White, Professor Green, and 17 on,
18 Professor Relmann spoke. And they were alf on the 18  Okay. Did you form an opinion as fo whether or not the
19 majority. And then you were the next speaker. And I guess | 19 articles contalned substance that was Important to the
20 the first question on that topic is, had you discussed with e fleidd?
21 anyone prior to this meeting whether you were golng to try [ 21 A My impresslon was that - If by "substance” you mean their

22 toplc, my impression was, yes, they did,

23 A Idon't remember. 23 Q  How about the content, Irrespective of the style?

24 Q All ight. So you may have, you just have no recoliection 24 A Well, when I say I was worrled about the style, I don't

25 as you sit here today? 28 simply maan that the work was not gracefu! or elegant, I
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1 don’t mean that I wouldn't put It on my shelf next to Henry ! Q  Did you discuss his potential tenure with anyone outside of
2 James or George Orweli, I maan that there was serious 2 the meetings?
3 problems simply doping out what the meaning of sentences 3 A Iassume so, but I have no concrete memories.
] and paragraphs was. 50 It's not just -- I'm not saying 4 QDo you have any vague memories?
5 that I think law professors ought to be elegant prose 5 A No.
5 stylists, though that's parfectly nice when it happens, but 6 Q Do you recall tatking with Omrl Ben-Shahar about it?
7 it's not at all dispositive in this setting, I'm saying 7 A Omrlwas in Israel and flew back. And T was surpﬂsed to
[} that they ought to be able to dearly state, develop, g see him at the meeting. I talked to him very briefly at
a defend a position, And my worry about the style of these 9 the meeting, but wouldnt have had an opportunity to talk
10 plecas was not a worry about litevary elegance, It was a 10 to him otherwlse.
11 worry about clarity of exposition. 11 Q  And you have no recollection of speaking with anyone else
12 Q  Okay. And, again, 1 dont think [ will and I dont Intend 12 about 17
13 to put words In your mouth. But the sense I'm getting Is 13 A No.
14 that you read the artictes, you wene not favorably 14 Q  How about Bill Miler?
15 impressed with them, and whatever the reviewers had to say 15 A No.
16 didn't mave you from that position; Is that accurate? 16 Q  Are you friends with Bill Miller?
17 A No, Iread the articles and was troubled by them and had 17 A Oh, yes.
18 not at that point -- would never at that point form a 18 Q Do you see him sociatly?
19 positicn that I would need to be moved away from. But the 13 A You mean outside the school?
20 more the committee deliberated, the mone wa-spokesboutthe | 20 @ Swe,
21 work, the m solicited Internal and external views 21 A Almost never,
22 from the wo at my inltial Impression 22 Q But you consider him a2 friend?
23 of the problems of the work was belog confirmed, 23 A Yes,
24 Q " And which reviews di you find confirmed your opinion? 24 Q  Did ha ever approach you on the taplc of Peter Hammer's
25 A Iremember being internatly moved by 3.1.'s statement in 25 potential tenure pricr to the meetings in question?
Ty
Page 11 Page 13
1 the 2002 file, # meme Sallyanne Payton wrof ough 1 Not that I recall,
2 don't now remember which year she wrote it In, and a 2 Q  Wwhat's your relationship with Catharine MacKinnon?
3 statement Rich Frdedman made orally. And among the 3 A Cordial and not frequent; that is, one aimost never sees
4 extarnal letters, I remember belrig gravely concamed by the 4 Kitty.
5 letter from Einer Elhauge at Harvard. 5 Q  Aliright, Atthe tme of the 2002 tenure meetings, who
6 Q  What statement did Rich Friedman make orally that impressed & was the senfor-most member of the law and economics group?
7 you? 7 A Ideon't know in part because It would depend on who you =-
3 A 1don’t now remember the actual content of what ha said 8 it’s not as though we have a formal list of people who we
9 about the work, 9 think of as the law and economics group, So it would
100G How long was his statement? 10 depend partly on who you were Imagining as doing that sort
11 A Yd be guessing, 11 of work.
12 Q  Glve me your bast estimate. | mean, was It the type of 12 @ Well, who did you think the law and economics group
13 thing that he made a 2-minute speech? 13 consisted of in 20027
14 A Nojno. It was, I would guess, 5 to 10 minutes, 14 A 1mnever posad myself the category law and economics group
15 Q@  Anddo you recail whether he was talking totally about the 15 one way or the other, If you woukd have asked me the
1¢ scholarship as evidenced by the articles, or did he address 16 question then, | would have rounded up a bunch of namas,
17 other topics as well? 17 But I diin’t watk anound with a picture In my head of,
13 A Certainly mosty about the scholarship, T don‘t recall now 18 “Thare are people in the facuity and they ars the law and
19 whether It was exclusively aboul the scholarship. 19 economics group.”
20 Q Do you know Merrtt Fox? 20 Q S0 you have no concept as you sit here today of wik mmight
21 A Yes. 21 have comprised that group?
22 Q Dictyou discuss Peter Hammer's potential tenure with 22 A Yhere are people in the facuity whose work Is very
23 Merritt Fox at any time either prior to or during .the 23 intensively In law and economics. Thers Bre other people
24 meetings? 24 who somatimes do law and economics; someatimes don’t. Thera
25 A Idon't remember, 5 are some of us who use those tools occasionally, but not
NetworkReporting
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] reviews? 1 form and foundation.
2 A Yes. u MR, GREEN: That's fine,
3 Q  And J) White's repart? 3 Yas.
4 A The entire record before the faculty, 4 Would you have deferred to him in terms of whether or not
5 Q Of what significance was J.), White’s report to you? 5 Peter’s work contributed significantly to the area of law
& A The majority report in 2002 struck me as laaning over 6 In which he was writing?
7 backwards to make the positive case. And so repeatediy it 7 If that means an the question where does this work sit as
-] —;e_als with criticism and worrles by saying things of the a agalnst what other published work is out there that I don't
9 form, "It would not be unreasonable navertheless to balieva 9 know anything about, yes.
10 that,” so on and so forth, And I mean, I've always thought 19 How about tn terms of the understandabifity of the
11 J.3. Is not just very smart, but a blunt straight shooter 11 arguments that were being posed by Peter in hig writings?
12 of a guy. And his re ad to me to be -~ more 12 Much less so, If at all,
13 _de_clslvelv and crisply make the case on the merits, No one 13 What is the area of experlise fou muast frequently work In?
14 enjoys denying somebosy tenure. It's not easy to do. It's 14 MR, SERYAK: {'m sorry. Most frequently what?
15 not fun to do. And I undarstood the majority report to be 15 MR, GREEN: Work in,
16 driven by the same worries all of us has, which Is not to 16 Political theory.
17 say that X didn't belleve at the and of the day that he 17 To what extent do — or does the study of emotions play any
18 ought to get tenure, But 3.1.'s report I simply found more 16 part in the work that you do?
19 . canuinclng on that scoss,—— 19 The booik I published In 1998 has a chapter on -- the
20 Q  Undersmanding that this Is hypothetical, had 1.), Instead 20 setting here |s England aboaut 200 years ago. It has a
21 agreed with the majority and recommended In favor of 21 chapter on Insolence, impudence, and contempt and then «-
22 tenure, would that have changed your position? 22 and condescension -- and then goes on to consider contempt.
23 A Idon’t know. It would depend in part on what hesaldand | 23 Other than that, do you teach any courses that focus n any
24 how he said it, 24 way on emctions?
25 @  What If he refled on Merritt Fox and Merrltt Fox’s support 25 No,
Page 18 Page 21
i of the tenure apphication? What if that was his basis? 1 And when you talk about contempt, you're ot using it In
2 MR. SERYAK: Let me just get the objection as to the 2 the iegal sense, you're using It in the socka! sense, |
k| form of the question, 3 take it?
4 MR, GREEN: %uwre, 4 That's right.
5 @ Goahead, You can answer, 5 Following the denial of tenure, did you have any
& A If he simply deferred to Merritt, that would interest me 6 discusslons with other faculty members about what their
7 very much, If ha had things to say -- further things on i votes were?
g the merits to say atong the lines of whatever Merritt had 3 Not that I remember,
3 sald, which I dont now remember, that would have 9 Did you have conversations with other faculty members
10 Interested me. 10 concerning your fustification for your vote?
11 @ Do you rememnber of anything Merritt Fox satd at the time of 11 ot that I remember,
12 the tenure meetings? 12 " Did ather faculty members disclose to You outside of the
i3 A No. 13 two meetings why they voted however they may have voted on
14 Q  Would Merritt Fox have been considered the longest standing 14 Peter Hammer's tenure?
15 member of those faculty members that were clearly law and 15 Not that 1 remember,
16 economics criented? 16 After Peter Hammer filed his tawsuit, did yob have
17 A Probably. 17t discussions with other facuity members about the
1t Q  Would he have had significant stature nationally in that 18 allegations In that lawsult?
19 area? 1y Not that I remember.
26 A Yes, 20 When is the first time, if ever, you've become awats of the
21 Q  He's now at Columbia? 21 natire of the allegations In Peter Hammer's lawsuit?
22 A Yes. 22 Sometime over the last year, I suppose. I don't now
23 Q Had he spoken openly In favor of Peter Hammer's tenure, 23 remember who told me, but somebody toid me that the
24 would that have Impressed you? 24 complaint or some verslon of the complaint at some point
25 MR. SERYAK: Again, let e gel the objection as to 25 ~ posted on the web had an item which clearly referred to
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